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This action for the recovery of nonies owed based on a

personal guaranty is before the court on the parties’ cross

notions for summary judgnent. For the reasons addressed bel ow,
the plaintiff’s mtion wll be granted and the defendant’s
deni ed. This is a core proceeding. See 28 USC 8

157(b) (2) (A) and (O.

l.

The debtor Pro Page Partners, LLC (“Pro Page”) filed for
chapter 11 relief on QOctober 23, 2000, and on Septenber 4, 2001,
an order was entered converting the case to chapter 7. On Apri
18, 2002, plaintiff Mary Foil Russell, the chapter 7 trustee,
filed a conplaint commencing this adversary proceeding against
def endant Joseph K. Reid.

As set forth in the conplaint, Pro Page was a Tennessee
limted liability conpany engaged in the business of marketing
and selling paging and related comunication services to
customers in East Tennessee. Defendant Reid held a 20%
menbership or ownership interest in Pro Page which was redeened
on Decenber 30, 1998.

On or about January 17, 1997, Pro Page entered into an
agreenent with Message Express Paging Conpany, Inc. (“Message

Express”), which, inter alia, obligated Pro Page to pay Message



Express the sum of $310,000 for certain assets (the
“Agreenent”). Cont enpor aneously therewith, M. Reid executed a
personal guaranty (the “QGuaranty”), guaranteeing Pro Page’'s
i ndebtedness and obligation to Message Express under the
Agr eenent .

Following the filing of Pro Page’'s chapter 11 case, Pro Page
as debtor in possession commenced an adversary proceeding
agai nst Message Express, seeking, inter alia, an interpretation
of the Agreenent and the avoidance and recovery pursuant to 11
U S.C. 88 547, 549 and 550 of certain paynents nade by Pro Page
to Message Express wunder the Agreenent. Subsequent to the
conversion of this <case to chapter 7, the trustee was
substituted as plaintiff in the adversary proceeding against
Message Express. Thereafter, the trustee and Message Express
agreed to a settlenent and conprom se of the adversary, which
was approved by the court after notice and hearing in an order
ent ered Decenber 19, 2001

The approved settlenent provided for the assignnent to the
trustee of all of Message Express’ rights under the Agreenent,
including all rights of Message Express against M. Reid as a
guarantor (the “Assignnent”). As a result of the Assignnent,
the trustee nmde demand upon M. Reid for the balance ow ng

under the Agreenent. Wen he refused paynent, the trustee



instituted the present adversary proceeding. The trustee
alleges in the conplaint that she is entitled to recover from
M. Reid “the sum of $245,562.98 which is the principal balance
under the Agreenment, together wth all accrued and unpaid
interest thereon and the out-of-pocket expenses and attorney’s
fees incurred by Message Express and the plaintiff in enforcing
the ternms of the Agreenent.”

On January 10, 2003, the trustee filed a notion for summary
judgnment, alleging that there is no genuine issue of material
fact and that she is entitled as a matter of law to judgnent
agai nst M. Reid. The notion is supported by the affidavit of
Robert Bradford Wallace, the president of Message Express, and
a menor andum of | aw. In his affidavit, M. Wallace reiterates
the allegations of the conplaint and states that as of Pro
Page’s bankruptcy filing on COCctober 23, 2000, the unpaid
principal balance owed Pro Page to Message Express under the
Amendnent was $208, 930.49; that with contractual interest of 8%
accrued interest of $39,399 was due as of Decenmber 31, 2002, for
a total balance on that day of $282,829.49, wth interest
continuing to accrue at the rate of $56.49 per day; and that
Message Express paid attorney fees of $27,738.22 “for services

rendered on Dbehalf of Message Express relative to the



enforcenment of the Agreenent in the Pro Page bankruptcy case.””’
Attached to the affidavit are copies of the Agreenent, the
Guaranty, the assignnent from Message Express to the trustee,
and a statenent of attorney fees paid by Message Express.

On February 18, 2003, M. Reid filed a response to the
trustee’s notion and a cross notion for summary judgnent. M.
Reid contends he is entitled to judgnment in his favor because
(1) the settlenment between the trustee and Message Express
released Pro Page’'s liability wunder the Agreenent thereby
extinguishing his liability as guarantor; and (2) he has both a
common law and contractual right of indemification from Pro
Page for any suns which he pays with respect to the CGuaranty,
entitling himto a dollar-for-dollar offset. On March 7, 2003
the trustee filed a reply to M. Reid s sumary judgnent notion
in which she, not surprisingly, disagrees with his contention

that he is entitled to summary judgnent.

1.
Rule 56 of the Federal Rules of GCivil Procedure, as

i ncorporated by Fed. R Bankr. P. 7056, nandates the entry of

“Under the court’s calculations, these anounts are
mat hematically incorrect. The sum of $208, 930.49 and $39,399 is
$248, 329. 49, not $282, 829. 49. The court also questions the

Interest rate per diemcalcul ation.
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summary judgnent “if the pleadings, depositions, answers to
I nterrogatories, and admssions on file, t oget her Wi th
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnment as a matter of |aw. “When review ng cross-notions for
sunmary judgnent, the court nust evaluate each notion on its own
nerits and view all facts and inferences in the light nost

favorable to the nonnoving party.” WIy v. United States (In re

Wly), 20 F.3d 222, 224 (6th Cir. 1994).

(I
The court will first address M. Reid s assertion that his
obligations under the Guaranty have been extinguished by the
settlenent between the trustee and Message Express. M. Reid s
argument in this regard is sunmmrized on page 5 of his

menor andum of | aw wherei n he states:

[ T]he Assignnent absolutely assigns all rights of
Message Express under the Agreement to Plaintiff, on
behal f of Pro Page. Such an absolute assignnent

constitutes an express release of the obligation owed
to Message Express, discharging Pro Page and the
estate of its indebtedness and barring Message Express
from any further pursuit of Pro Page or the estate
under the Agreenent. That di scharge of the principal
obligor in turn discharged Defendant, the guarantor of
the Agreenment.... Gven that Message Express has
released the obligation of Pro Page through the
Assignnent, Pro Page is no longer liable to Message
Express. Moreover, even if Plaintiff argues that she



has stepped into the shoes of Message Express by the

Assi gnnent, Defendant still has no obligation to

Plaintiff because Plaintiff has no obligation to

itself; that is a legal inpossibility.

In support of this argunment, M. Reid cites Wallace Hardware
Co. v. Abranms, 223 F.3d 383 (6th Cr. 2000), for the general

proposition that “a guarantor’s liability is comrensurate wth

the outstandi ng indebtedness of the principal debtor.” ld. at
407. M. Reid also states that “[t]he general rule is that
satisfaction of the principal obligation discharges the

guarantor,” citing 38 CJ.S. (@Quaranty 77; Holconbe v. Solinger
& Sons Co., 238 F.2d 495 (5th Cr. 1956); “because ‘the
liability of the guaranty is neasured by the liability of the
princi pal . If the principal is not liable, then the guarantor
may not be hel d. Savin Corp. v. Copy D stributing Co., Inc.
716 S.W2d 690, 692 (Tex. App. 1986).'"

The trustee’ s response to M. Reid s extinguishnment argunent
is that Pro Page’'s obligation to Message Express under the
Agreement was not released or discharged in the settlenent;
instead, the only clains settled and conprom sed were those
asserted in the adversary which revolved around the status of
the Agreenment as an executory contract and the trustee’'s clains
for recovery of preferenti al and postpetition transfers.

Alternatively, the trustee asserts that even if the settlenent



di scharged Pro Page’'s obligations to Message Express, such
settlement did not extinguish M. Reid s liability under the
Guaranty due to the express terns of the Guaranty. Lastly, as
to the assertion that by stepping into the shoes of Message
Express, the trustee extinguished the obligation because an
obligation to herself is a legal inpossibility, the trustee
di stingui shes between herself and the debtor, noting that as
trustee she is acting on behalf of creditors of the estate
rat her than the debtor

In Wal  ace Hardware Co., the Sixth Circuit Court of Appeals
did recite as a basic principle of guaranty |aw that a guarantor
is liable only to the extent that the principal debtor is
l'i abl e. See Wil lace Hardware Co., 223 F.3d at 401. However ,

the court went on to state:

There are circunstances ... in which a discharge
of the principal debtor’s liability does not
extinguish the guarantor’s liability. For i nstance,

the terns of the guaranty itself may permt a creditor
to conpromse a claim against the principal debtor
wi t hout discharging the guarantor’s liability, and the
courts generally will enforce such terns.

Id. at 401-02.

The court noted that the guaranty before it fell within this
exception because it stated that “Guarantor authorizes \Wall ace
wi thout notice or demand and wthout affecting Guarantor’s

liability hereunder, fromtine to tine to (a) renew, conproni se,



extend, accelerate or otherw se change the tinme for paynent of,
or otherwi se change the ternms of the indebtedness or any part
t hereof .” ld. at 402. In light of this |anguage, the court
concluded that “Wallace Hardware [the creditor] was free to
conprom se its clains against Tri-County [the principal obligor]
without relinquishing its right to recover any remaining
i ndebt edness from the Abrans brothers as guarantors.” Id. at
405.

In the present case, it is not clear that the settlenment and
conprom se between the trustee and Message Express released Pro
Page’s liability to Message Express under the Agreenent. The
notion to conpromse filed by the trustee on Novenber 23, 2001
states regarding releases that “[t]he pending adversary
proceeding will be dismssed with prejudice and the Trustee and
Message Express will execute nutual releases regarding al
clainms asserted in such adversary proceeding.” As previously
noted, the trustee’s conplaint in that adversary proceeding
sought recovery  of allegedly preferential and avoi dabl e
postpetition paynments made by the debtor to Message Express. In
answer to that conplaint, Message Express denied that the
trustee was entitled to relief and asked that it be awarded its
costs and expenses in defending the action. Message Express did

not, however, counterclaimfor the suns owed to it by the debtor



Pro Page under the Agreenent.

Nonet hel ess, even if it were inferred that the settlenent
or Assignnment constituted a de facto release or conpronise of
Pro Page’s liability to Message Express under the Agreenent, it
does not follow that M. Reid s liability under the Guaranty is

extingui shed. Instead, as in Wallace Hardware Co., the Guaranty

in the present case expressly permts a settlenment between the
creditor and principal obligor wthout effecting a discharge of
the guarantor’s debt. The first paragraph on the second page of
the Guaranty provides:

Guarantor hereby agrees that Message Express
Pagi ng Conpany, Inc., nmy extend tine for paynent
under the Agreenent or otherw se, settle, conprom se
or otherwi se deal with Debtor or any other person for
paynent of the indebtedness under the Agreenent or
ot herw se. Upon default of the Debtor wunder the
Agreenment, notwi thstanding any actual or asserted
invalidity or unenforceability of the indebtedness as
agai nst the Debtor, Message Express Paging Conpany,
Inc., may, at its option, proceed directly and at
once, W thout notice, against Guarantor to collect the
i ndebt edness  or any portion thereof under t he
Agreenment or ot herw se.

Thus, under the express ternms of the Guaranty executed by Reid,
Message Express was free to settle or conpromse its claim
against Pro Page without relinquishing its right to recover the
bal ance owed to it wunder the Agreenent from M. Reid as
guar ant or.

The facts of Wallace Hardware Co. are especially instructive
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in this regard. In Wallace Hardware Co., as in the present

case, the bankruptcy trustee sued the <creditor to recover
certain preferential transfers by the debtor to the creditor
pursuant to a certain operating agreenent. After that suit was
settled by the paynent of $128,000 by the creditor to the
trustee, the creditor sought to recover the $128,000 paynent
from the guarantor of the debtor’s obligations to the creditor
under the operating agreenent. Wal | ace Hardware Co., 223 F.3d
at 407. The Sixth Crcuit rejected the guarantor’s argunent
that the settlenent between the <creditor and the trustee
di scharged the guarantor’s obligations, stating:

Wal | ace Hardware [the creditor] was permtted, under

the ternms of the Guaranty, to proceed directly against

the guarantors w thout making any effort to collect

from Tri-County [the debtor]. Li kewi se, under the

Guaranty, Wallace could have opted not to file a claim

in the bankruptcy proceedi ngs—er, alternatively, could

have conpromised this clai mwithout in any way

inpairing its right to recover any outstanding

I ndebt edness from the Abrans brothers.
Id. at 409. See also Hickory Springs Manufacturing Co. V.
Evans, 541 S.W2d 97 (Tenn. 1976) (Because guaranty agreenent
provided that liability of guarantor would not be affected by
settlenent or conpromise, creditor’s release of the principal
did not discharge the liability of the surety.). Accordi ngly,
based on the foregoing, the court concludes that Message

Express’ claim against M. Reid arising out of the Guaranty was

11



not di scharged by Message Express’ settlenment with the trustee.

The only other issue in this regard is whether Message

Express’ <claim against M. Reid was extinguished by its
assignnment to the trustee. As asserted by M. Reid in his
menorandum of law, “even if Plaintiff argues that she has

stepped into the shoes of Message Express by the Assignnent,
Def endant still has no obligation to Plaintiff because Plaintiff
has no obligation to itself; that is a legal inpossibility.”

M. Reid s argunent incorrectly assunes that the trustee
in bringing this action, is the representative or successor in
interest to the debtor Pro Page. The Sixth Grcuit Court of
Appeals has observed that “[a] bankruptcy trustee is the
representative of all creditors of the bankruptcy estate.... As

such the Trustee is not sinply the successor-in-interest to the

Debtor: he represents the interest of all creditors of the
Debtor’s bankruptcy estate.” Corzin v. Fordu (In re Fordu), 201
F.3d 693, 705 (6th Gr. 1999). In bringing this adversary

proceeding, the trustee is asserting a claim which was assi gned
to her in her capacity as representative of this bankruptcy
estate and its creditors. To argue that she and the debtor are
one in the sane msstates the nature and legal status of a
bankruptcy trustee. Accordingly, M. Reid s argunent in this

regard is without nerit.
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M. Reid s second basis for sunmmary judgnent in his favor

Is his indemification argunent. M. Reid maintains that he has
both a contractual and common |aw right of indemification from
Pro Page for any sunms which he is required to pay Message
Express and this indemification right wuld offset any
liability owed to the trustee. M. Reid states in his
menor andum of law that his comon | aw indemification assertion
is derived from the equitable principle that “[i]f a guarantee
is enforced, the original obligor is Iiable to the guarantor for

the anmounts required to be paid,” citing, inter alia,

Fredericks v. Shapiro, 160 F.R D. 26, 28 (S.D.N. Y. 1995). M.

Reid’s contractual indemification claim arises out of a
Redenption and Indemification Agreenment entered into on or

about Decenber 30, 1998, between M. Reid, Pro Page, and certain
other individuals (the “lIndemification Agreenent”). In this
docunent, M. Reid is identified as one of the “Sellers” and Pro
Page as the “Conpany.” The “Wiereas” clauses recite that each
Seller holds a 20% nenbership interest in the Conpany, that the
Sellers desire to sell and the Conpany redeem these nenbership
interests, and that the Sellers desire to be held harm ess from
certain liabilities of the Conpany. Paragraph 3 of the
I ndemmi fication Agreenment, entitled “lIndemification” provides

the foll ow ng:

13



The Conpany ... agree[s] to defend, indemify, and

hold Sellers harmess from and against any and all

liability, «clainms, demnds, danages, obligations or

debts asserted against Sellers as a result of the

operation of the Conpany and/or the Conpany’s

busi ness, including, without limtation, any liability

asserted against Sellers arising from personal

guaranties to Kenesaw Leasi ng.

The court wll assume for purposes of this nenorandum
opinion that M. Reid would have an indemification or
subrogation claim against Pro Page’'s bankruptcy estate in the

event he nmade paynment under the Guaranty. See 11 U.S.C. 8§

509(a). The nere existence of a claim however, does not
establish the second prenmise of M. Reid s argunment: that this
claim would offset in its entirety the trustee s claim agai nst
hi m arising out of the Assignnent.

Section 553 of the Bankruptcy Code addresses setoff in the

bankruptcy context. In re Bourne, 262 B.R 745, 748 (Bankr.

E.D. Tenn. 2001). It provides in part the follow ng:

Except as otherwise provided in this section and in
sections 362 and 363 of this title, this title does
not affect any right of a creditor to offset a nutual
debt owing by such creditor to the debtor that arose
before the commencenent of the case under this title
against a claim of such creditor against the debtor
that arose before the comrencenent of the case ....

The United States Suprene Court has noted that 8§ 553 does not
create a federal right of offset; it only preserves in

bankruptcy whatever right otherwise exists. GCtizens Bank of

14



Maryland v. Strunpf, 516 U S. 16, 18 (1995). Section 553

preserves the right of setoff where the followi ng four elenents
are established:
(1) A debt owed by the creditor to the debtor which
arose prior to the comencenent of the bankruptcy
case;
(2) A claim of the creditor against the debtor which
arose prior to the comencenent of the bankruptcy
case;

(3) The debt and the claim are nutual obligations; and

(4) A right to setoff the debts under nonbankruptcy
I aw.

In re Holder, 182 B.R 770, 775 (Bankr. M D. Tenn. 1995).
Application of these elenents to the present case
I mredi ately reveals that M. Reid s setoff argunent fails due to
the absence of the first elenent, i.e., a prepetition debt owed
by M. Reid to the debtor Pro Page. Wile M. Reid s obligation
under the Guaranty arose prepetition upon execution of the
Guaranty, the obligation was to Message Express rather than the
debt or. The fact that the obligation has been assigned by

Message Express to the debtor’s bankruptcy trustee does not

affect this analysis. As previously observed, the trustee and
the debtor are not the sanme entities. The trustee, as
representative of the bankruptcy estate, 1is pursuing this

adversary proceeding as an assignee of Message Express, not as

15



a successor-in-interest to the debtor. As such, the fact that
M. Reid's debt to Message Express has been assigned to the
debtor’ s bankruptcy trustee does not render the debt owed to the
debt or. Because M. Reid does not have a right of setoff under
8§ 553 of the Bankruptcy Code, his alleged indemification claim
does not constitute a defense to the present adversary
pr oceedi ng.

Before closing, the court observes that its rejection of M.
Rei d’ s defenses does not work an injustice as he suggests in his
answer by invoking equitable principles. In signing the
Guaranty, M. Reid obligated hinself to Message Express for Pro
Page’s obligations under the Agreenent, regardless of whether
these obligations were conprom sed or settl ed. Even if Message
Express had not assigned its claim to the trustee, M. Reid
woul d still have been |liable to Message Express for the bal ance
ow ng under the Agreenent and in the event of paynment would only
have a claim against Pro Page’s estate. The Sixth Crcuit Court
of Appeals in Wallace Hardware Co. stated “the general rule that
a discharge in bankruptcy does not affect a guarantor’s
liability.” Wal | ace Hardware Co., 223 F.3d at 402 (citing,

inter alia, More, Omen, Thomas & Co. v. Coffey, 992 F.2d 1439,

1449 (6th Gr. 1993); 11 US.C 8§ b524(e)). Based on this

principle and the terns of the guaranty agreenent which

16



expressly permtted a conprom se of the underlying indebtedness,
the Sixth Grcuit observed “Tri-County’s indebtedness to Wall ace
Har dware coul d have been conpletely discharged w thout affecting
the liability of the guarantors.” Id. at 405-06.

Furthernmore, if the trustee had pursued the adversary
proceedi ng agai nst Message Express to conpletion and obtained a
recovery from Message Express of preferential and avoidable

post petition paynents made by Pro Page to Message Express under

the Agreenment, M. Reid would have been Iliable to Message
Express under the Guaranty for these paynents, in addition to
being liable for the Agreenent bal ance. Id. at 408 (“[T]he

courts have uniformly held that a paynent of a debt that is
| ater set aside as an avoi dable preference does not discharge a
guarantor of his obligation to repay that debt.”). Thus, while
it may be of Ilittle consolation to M. Reid, absent the
settlenment between the trustee and Message Express, hi s
liability arising out of the Guaranty could have been greater

than that sought in this action.

I V.
In light of the foregoing, the defendant’s notion for
sunmary judgnent wll be denied in all respects. As to the

plaintiff’s notion for summary judgnent, no genuine issue of

17



material fact has been raised and it appears that the plaintiff
Is entitled to judgnent as a matter of |law. The exact amount of
the judgnent Wil | be addressed in an order ent er ed
cont enporaneously with the filing of this nmenorandum opi ni on.

FI LED: March 20, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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